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1918. ] NOTES OF CASES. 705 

NOTES OF CASES. 



Contracts — Loan Money — Measure of Damages for Breach — 
Powers of National Bank — Statute of Frauds. — In Murphy v. 
Hanna, in the Supreme Court of North Dakota, 164 N. W., 32, the 
following is from the syllabus by the court: 

Where a complaint alleges that it was agreed between plaintiff 
and defendants that plaintiff should turn over to the defendants 
bills receivable approved by them, which they were to hold as se- 
curity for a loan of money to plaintiff, to enable plaintiff to con- 
tinue its business, thus preventing the sacrifices of its assets and 
loss of its good will, and that in pursuance of this agreement plain- 
tiff turned over to the defendants its bills receivable, selected by 
them, of the alleged value of about $20,000, which bills receivable 
are alleged to have constituted the assets of the plaintiff that could 
be speedily converted into' cash, and where it is alleged that defend- 
ants thereupon repudiated their agreement and refused to advance 
any money to plaintiff, such complaint states a cause of action for 
breach of contract. 

The measure of damages for the breach of a contract obligation 
to loan money is not necessarily restricted to nominal damages; 
and where it appears that special circumstances were known by 
both parties, from which it must have been apparent that, special 
damages would be suffered in case of failure to fulfill the obligation, 
such special damages as may appear to have been reasonably con- 
templated by the parties are recoverable. 

Where a national bank assumes an obligation to loan money, 
which loan, if made, may result incidentally in keeping another 
bank open for business, such obligation is not ultra vires the power 
of the national bank by reason of the incidental effect of its per- 
formance. 

Where a defendant, in undertaking an obligation to loan money, 
contemplates that the money will be used to pay debts of the bor- 
rower owing to third parties, the defendant is not a guarantor, or 
party undertaking to answer for the debt, default,' or miscarriage of 
another, within the Statute of Frauds. 

The court said in part: "We find a ~very satisfactory discussion 
of the legal principles involved in the case of Holt v. United Secur- 
ity Life Insurance & Trust Co. (76 N. J. Law, 585, 72 Atl., 301, 21 
L. R. A., N. S., 691). In this case the action was brought to recover 
damages for a breach of contract to loan money. The contract for 
the loan embodied a special arrangement whereby one. Chapman, 
was to have from the defendant $32,500 to reimburse him for the 
cost of a new building, the repayment of which amount was to be 
secured by endowment policies upon the lives of Chapman and the 
plaintiff Holt. It was argued that only nominal damages could be 
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recovered for the failure of the defendant to loan the money; but 
the court held, in view of the special circumstances, substantial 
damages covering losses directly accruing, as well as gains pre- 
vented, might furnish a legitimate basis for compensation to the in- 
jured party. It was held further that expenditures fairly incurred 
in preparation for performance, or part performance, where such 
expenditures are not otherwise reimbursed, would be proper sub- 
jects for consideration in estimating the damages. The court quotes 
with approval from the opinion of Mr. Justice Bradley in United 
States v. Bohan (110 U. S., 338. 4 Sup. Ct., 81. 28 L. Ed., 168) as 
follows: 

"It does not lie, however, in the mouth of the party who has vol- 
untarily and wrongfully put an end to the contract to say that the 
party injured has not been damaged at least to the amount of what 
he has been induced fairly and in good faith to lay out and ex- 
pend." 

Corporations — Stock Subscriptions — Fraudulent Representations. 

— In Jones v. Bankers' Trust Company (United States District Court. 
D. New Mexico, November 8, 1910, 239 Fed. 770), it is held that re- 
lief will be afforded against the fraudulent misrepresentations of an 
agent taking subscriptions to the capital stock of a corporation, 
even though the contract of subscription contains a clause provid- 
ing that no statement, representation or agreement of warranty 
made by the agent should operate to cancel or annul the contract 
unless reduced to writing and incorporated therein. Plaintiffs had 
subscribed for $2,000 shares of the capital stock of the defendant 
corporation, agreeing to pay therefor $23,500. Five hundred dollars 
of the purchase price was presently paid in cash, the balance being 
evidenced by a promissory note due one year from date. In the 
sale, defendant was represented by two men who were its duly cred- 
ited agents. After the transaction was completed, a suit was 
broug for the purpose of procuring a decree canceling and an- 
nulling the sale on the ground of the fraud, deceit and misrepre- 
sentation of the agents. 

The contract contained a provision reading as follows: "I fur- 
ther agree that no statement, representation or agreement of war- 
ranty made to me by the person taking this contract shall in any 
way operate to cancel or annul this contract unles's the same be re- 
duced to writing." 

With reference to this provision, and the statements made by the 
agents, the court says: "As provisions in writing such as that there 
relied upon by defendant to work an estoppel and close the door to 
an inquiry into the very truth of the matter are contrary to natural 
justice, they are strictly construed as to their terms against the 
party pleading the estoppel. Looking, therefore, first at the lan- 
guage of the provision in this light, it is seen by its very terms to 
be limited to statements, representations and agreements of war- 



